{Landcare Group}.	Personal and confidential

[bookmark: NON-DISCLOSURE_AGREEMENT]NON-DISCLOSURE AGREEMENT


This Non-Disclosure Agreement (the “Agreement”) is dated {DATE} and governs the disclosure of information:

BETWEEN

(i) {Landcare Group}., (ABN Number) and having its registered office located at (Address),

Represented by {Nominated Representative e.g. Chair/CEO} duly authorised for the purposes hereof, hereinafter referred to as “{Landcare Group}”

AND
(ii) {LANDCARE REGION/GROUP}., (ABN XXXXX ) and having its registered office located at {ADDRESS},

Represented by {PERSON SIGNING} duly authorised for the purposes hereof, hereinafter referred to as “{GROUP REGION/GROUP}”

Hereinafter individually referred to as “Party” and collectively referred to as "Parties”.


BACKGROUND

In connection with the proposed discussions scheduled to take place between the Parties (the “Discussions”) concerning joint initiatives between LNSW and {NAME} (the “Purpose”), it is anticipated that the Parties may disclose to each other certain Confidential Information (as defined below).
Consequently, the Parties desire to settle the conditions of the disclosure of the Confidential Information and to define the rules relating to its use and protection.

1

NOW THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS:

1. [bookmark: 1._DEFINITIONS_AND_INTERPRETATION]DEFINITIONS AND INTERPRETATION

1.1. In this Agreement, unless otherwise provided herein, the following words and expressions have the following meanings:


	“Affiliate”
	means any entity Controlled by a Party, Controlling a Party or under common Control with a Party from time to time (in each case such Control being exercised either directly or indirectly, for example via another entity).

	“Confidential Information”
	means any technical, commercial, financial or other information, relating to either of the Parties or relating to the past, current, future or proposed operations, products, services and business of the Disclosing Party, its business partners, suppliers, licensors and customers, or relating to the Discussions or the Purpose, which is furnished by all means by one Party (the “Disclosing Party”) to the other Party or its Representatives (the “Receiving Party”) (whether disclosed before or after the date of this Agreement), or to which the Receiving Party may gain access as a result of the privileged relationship created by this Agreement, whether or not bearing any legend or marking indicating that such information or data is confidential, including all analysis and tests, compiling, studies, and other documents integrating, making reference to or prepared from such information.
For the avoidance of doubt, the fact that Discussions are taking place, or any of the terms, conditions or other facts with respect to the Discussions or the Purpose or the existence of this Agreement constitute Confidential Information.

	“Control”
	in relation to an entity, means the ability:
a) to nominate or remove a majority of the members of that entity’s governing body or bodies and/or
b) to decide the actions taken by that entity; and/or
c) to exercise a determining influence over those nominations, removals or actions (in each case either directly or indirectly, for example via another entity),
whether by way of a majority shareholding or other direct or indirect ownership interest in the entity, by the exercise of voting rights of any kind, by the exercise of contractual rights or otherwise.
The terms “Controlled” and “Controlling” shall be construed accordingly.

	“Disclosing Party”
	means the Party who discloses or makes available Confidential Information within the framework of this Agreement.

	“Financiers”
	means potential lenders and investors (including (i) any Affiliate of, or (ii) fund or investment vehicle managed or advised by, any



such potential lender or investor) which will potentially participate in any financing arising pursuant to the Purpose.

	“Receiving Party”
	means the Party who receives or obtains Confidential Information within the framework of this Agreement.

	“Representatives”
	means, in respect of a Party, its Affiliates, and its - as well as its Affiliates’ - employees, directors, partners, officers, agents, representatives or advisors, including without limitation, attorneys, accountants, auditors, insurance broker, financial
advisors, consultants, and contractors.



1.2. Clause, schedule and paragraph headings shall not affect the interpretation of this Agreement.


2. [bookmark: 2._PURPOSE]PURPOSE

2.1. The purpose of this Agreement is to settle the conditions of the disclosure of the Confidential Information and to define the rules relating to its use and protection.

2.2. For the avoidance of doubt, nothing in this Agreement shall require any Party to: (i) disclose Confidential Information to the other Party; (b) enter into or continue the Discussions for any specified period of time; or (c) enter into any transaction in relation to the Purpose.


3. [bookmark: 3._EXCLUSIONS]EXCLUSIONS

3.1. The obligations under this Agreement shall not apply, or as the case may be, shall cease to apply, to any Confidential Information which:

(i) at the time of when it is received by the Receiving Party, was already in the public domain, or after it has been received as Confidential Information by the Receiving Party, comes into the public domain other than as a result of a breach by the Receiving Party of its obligations under this Agreement;

(ii) at the time it is received by the Receiving Party, was already in the lawful possession or control of the Receiving Party, or after it has been received as Confidential Information by the Receiving Party, comes into the possession or control of the Receiving Party from a third party, who is lawfully in possession such information, and the disclosure by the third party to the Receiving Party does not breach any confidentiality obligation to the Disclosing Party; or

(iii) has been or is conceived or discovered by the Receiving Party independently of the Confidential Information.


4. [bookmark: 4._CONFIDENTIALITY_AND_NON-DISCLOSURE_OB]CONFIDENTIALITY AND NON-DISCLOSURE OBLIGATIONS

4.1. The Parties shall use the Confidential Information solely for the purpose of carrying on the Discussions and for the Purpose. The Receiving Party shall keep the Confidential Information confidential at all times and shall not, save as expressly provided otherwise herein, without the express prior written consent of the Disclosing Party:

(i) use or exploit the Confidential Information in any way except for the Discussions or the Purpose or as otherwise permitted in this Agreement;

(ii) disclose or make available the Confidential Information in whole or in part to any third party, except as expressly permitted by this Agreement; and

(iii) copy, reduce to writing or otherwise record the Confidential Information except as strictly necessary for the Discussions or the Purpose (and any such copies, reductions to writing and records shall be the property of the Disclosing Party).

4.2. Notwithstanding clause 4.1, the Receiving Party is permitted to disclose the Confidential Information to (a) those of its Representatives who need to know such information for the purpose of carrying on the Discussions and the Purpose, or to (b) if the Receiving Party is LNSW, any of the Financiers for the purpose of potentially participating in any financing arising pursuant to the Purpose, and provided always that:

(i) such Representatives or Financiers have signed confidentiality agreements or are otherwise legally bound by confidentiality obligations consistent with, and no less restrictive than, the terms of this Agreement;

(ii) before the disclosure of any Confidential Information to any Representative or Financier, the Receiving Party shall inform such Representative or Financier of the confidential nature of such information; and

(iii) the Receiving Party shall always remain liable for any breach of this Agreement resulting from the act or omission of its Representatives or the Financiers.

4.3. Notwithstanding clause 4.1, the Receiving Party is permitted to disclose the Confidential Information pursuant to an order of a competent court or any other jurisdiction, regulatory body, governmental authority, arbitration tribunal, or is otherwise required by law or regulation, provided however that in such cases the Receiving Party shall, to the extent permitted under the relevant law and procedural rules, promptly notify the Disclosing Party and give to the Disclosing Party, acting reasonably and at its own costs, an opportunity to take legal proceedings to prevent or limit such disclosure


5. [bookmark: 5._TREATMENT_OF_CONFIDENTIAL_INFORMATION]TREATMENT OF CONFIDENTIAL INFORMATION

5.1. The Receiving Party shall, promptly upon written request by the Disclosing Party:

(i) deliver or destroy all documents, memoranda, notes and other tangible materials containing, incorporating, reflecting, representing or based on the Disclosing Party’s Confidential Information, including those prepared by the Receiving Party based on the Confidential Information;

(ii) expunge all Confidential Information from any computer, word processor or other electronic or information technology device containing Confidential Information, provided however that (x) the Receiving Party may retain one (1) copy of such information, solely for the purposes of monitoring its surviving obligations under this Agreement and only for such time and to the extent required therefore, and (y) the Receiving Party shall not be obliged to expunge any data file when not reasonably practicable including for reasons due to unavoidable back-ups or safeguards; and

(iii) certify in writing to the Disclosing Party that it has complied with the requirements of this clause.

5.2. The Receiving Party shall use at least the same degree (but no less than a reasonable degree, taking into consideration the professional status of the Parties) of care and protection to prevent the unauthorised use, dissemination or copying of any Confidential Information of the Disclosing Party that the Receiving Party uses to protect its own confidential information.

5.3. If the Receiving Party develops or uses a product or a process which, in the reasonable opinion of the Disclosing Party, might have involved the use of any of the Disclosing Party's Confidential Information, the Receiving Party shall, at the request of the Disclosing Party, supply to the Disclosing Party information reasonably necessary to establish that the Disclosing Party's Confidential Information has not been used or disclosed.


6. [bookmark: 6._RESERVATION_OF_RIGHTS_AND_ACKNOWLEDGE]RESERVATION OF RIGHTS AND ACKNOWLEDGEMENT

6.1. The Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not confer on the Receiving Party or its Representatives ownership or other property rights (including any intellectual or industrial property rights) over it whatsoever.

6.2. Except as expressly stated in this Agreement, no Party makes any express or implied warranty or representation concerning its Confidential Information, or the accuracy or completeness of the Confidential Information.

6.3. The disclosure of Confidential Information by the Disclosing Party shall not form any offer by, or representation or warranty on the part of, the Disclosing Party to enter into any further agreement in relation to the Discussions or the Purpose, or the development, purchase or supply of any product or service to which the Confidential Information relates.


7. [bookmark: 7._TERM_-_SURVIVAL_OF_OBLIGATIONS]TERM - SURVIVAL OF OBLIGATIONS

7.1. This Agreement shall be effective for a period of one (1) year from the date it is signed by both Parties, provided that this Agreement may be, before the expiry of its term, (a) terminated by at least fifteen (15) days prior written notice by any of the Parties to the other Party; or (b) extended by the written agreement of both Parties. This Agreement shall apply to all Confidential Information received by the Receiving Party before its expiry or its earlier termination becoming effective.

7.2. Notwithstanding the expiry or earlier termination of this Agreement, the confidentiality, non-disclosure and restriction of use obligations hereunder shall survive and remain in force for a period of three (3) years from such expiry or the earlier termination becoming effective.


8. [bookmark: 8._GOVERNING_LAW_-_JURISDICTION]GOVERNING LAW - JURISDICTION

8.1. This Agreement shall be governed by the laws of New South Wales.

8.2. Any dispute arising out of or in connection with this Agreement shall be subject to the exclusive jurisdiction of the courts of New South Wales.

8.3. The Receiving Party hereby agrees that breach of this Agreement will cause the Disclosing Party irreparable damage for which recovery of damages would be inadequate recompense, and that, in the event of any actual, likely, or threatened breach of this Agreement, the Disclosing Party shall be entitled to obtain interim measures, timely performance, injunctive relief, as well as such relief as may be available at law or in equity.


9. [bookmark: 9._GENERAL]GENERAL

9.1. Save as expressly agreed otherwise, the Parties shall remain solely liable for their own costs and those of their Representatives incurred in relation to the Discussions and the Purpose.

9.2. No failure or delay by either of the Parties in exercising any right, power or privilege hereunder shall operate as a waiver hereof nor shall any single or partial exercise thereof preclude any other or further exercise of any right, power or privilege hereunder.

9.3. This Agreement constitutes the entire understanding between the Parties and supersedes all prior communications, agreements and understandings, oral or written, concerning the subject matter hereof.

9.4. Any amendment of this Agreement must be agreed in writing between the Parties.

9.5. This Agreement shall not be assigned in whole or in part by either Party without the prior written consent of the other Party, which shall not be unreasonably withheld.

9.6. This Agreement may be executed in several counterparts, each of which is an original, but all of which together shall constitute one and the same agreement. Delivery of an executed counterpart of this Agreement (initialled on each page and signed in the signature block) by facsimile or in electronic format shall be effective as delivery of a manually executed counterpart of this Agreement.


IN	WITNESS	WHEREOF,	the   Parties	hereto	have   caused   their   duly	authorised representatives to execute this Agreement.

	

PARTY: {Landcare Group}. (LNSW)





Signed (Authorised person)
Name
Position

	

PARTY: {Other party e.g. regional, local or individual}





Signed (Authorised person)
Name
Position


	Date
	Date



